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~;~.._~~~ ?.:-,:-,_~~_-j Rule.r:--ak.irlgcor.t.;,.:-,,~s :-:--"e e~·;a.7"':':'.a:':'Cr-j of
irrproved regulatory regi.rres for small and miq.-size local exchange carriers
(LEes) as announced in the LEe Price Caps Order. 1 This Notice proposes
regulatory refonn for interstate services offered by small and mid-sized LEX::s
that remain subject to rate of return reg\,1lation in the wake of our adoption of
a price cap system for the largest LEes. 2 The proposed rules are intended to
complement the price cap system by providing incentives for smaller conpanies
to become more efficient and by encouraging technological developnent. Because
these smaller corrpanies provide service primarily to rural areas, this proposal
will help bring ratepayer benefits gained from incentive regulation to rural
Arrericans as well as w:ban populations served by the largest carriers.

2. Price cap regulation applies to 12 carriers, representing
awroximately 93 percent of the roc industry total revenues. The approximately
1300 remaining carriers remain under rate of return regulation. The size,
diversity, and regulatory history of this group presents substantial challenges
to designing incentive-based regulatory refonns. First, these carriers have
not elected to be regulated under the price cap plan. They appear to be
adverse to the heightened risks inherent in a price cap system that requires
prices to traclc a price cap over which the carrier has no control. Second, the
regulatory history of these carriers, with the vast majority of them
participating in the National Exchange Carrier Association (NECA) pooled rates,
means that the Coomission has not had direct carrier-by-carrier oversight of
costs. When we adopted price cap regulation, it was our ability to analyze
large carrier Costs and prices that enabled us to adopt a price cap system that
creates benefits for both ratepayers and carriers. Finally, carriers that
remain under rate of return represent a diverse group of conpanies, from
extremely small rural cooperatives to large, multi-state holding conpanies.
Therefore, a price caps approach for these coopanies does not seem awropriate
at this time.

3. We tentatively conclude that the preferred approach for regulatory
refonn for this segment of the LEe industry is a continuum of increasingly
incentive based approaches that pennit companies to choose a plan which best
fits their circumstances. At. each point along this continuum, regulatory
refonns would be introduced to correct the efficiency disincentives that
traditional, cost-plus regulation introduces. Carriers will be able, based
upon their own unique characteristics, to move along the continuum toward.
price cap regulation as they choose. While each step may· increase business

1 second Report and Order, 5 FCC Red 6786, 6827 (1990) and Erratum, 5
FCC Red 7664 (1990) (Erratum by Com. Car. Bur.) (LEC Price Caps Order), modified
on recon. 6 FCC Red 2637 (1991), petitions for furtberrecon. dismissed, 6 FCC
Red 7482 (1991), further modified on recon. 6 FCC Red 4524 (1991) (ONA Part 69
~), petitions for recon. of ONA Part 69 Order pending, appeal docketed,
D.C. PSG v. FCC, No. 91-1279 (D.C. Cir. June 14, 1991).

2 In developing this proposal, we have worked closely with rrembers and
representatives of the LEe industry, NECA, and interexchange carriers.
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risks, it also promises :~creased re\-.'ards in the fo:::n c: ::le ;::x-:e.--:t':'al :cr
higher earni..l1gs and reduced. administrative burdens. Efficiencies gained can be
capt'-Xed for ratepayers ~;'. s;.;bSE:q-..ie:.t t.a:.:'ff revie...·s. ;':... :.:.e $d."7t:; :':''7f::, ::-.I€
greater earnings realized by efficiency gains benefit shareholders and enhance
the conpany's investment potential. we are corrmitted to maintaining revenue
neutrality among the options established in this rulemaking so that the rrere
election of a regulatory system does not affect the corrpany's ,revenues.

4 . This Notice addresses regulatory refonn in three parts. The first
part proposes an optional incentive plan for rate of return carriers that is
designed as an intennediate step on the road to price cap" regulation. The
small coopany rules pennit LEes serving 50, 000 lines or fewer to develop
traffic sensitive rates based on historical costs. The second part proposes to
expand these rules to use historical costs to conpute ccmnon line rates. Under
the third part, we propose to streamline the basic rate of return regulation
that would apply to corrpanies not electing any of the optional regulatory
plans. The third part of our proposal, while representing a substantial
i.rrprovement in the regulatory structure for the 1300 small and mid-sized
carriers, is a first, and not a final step in long tennregulatory refonn for
these coopanies. In our efforts to adapt our regulations to changing
carrmunications needs, we will continue to explore alternative ways to assure
custorrers receive quality services at reasonable costs.

II.~

A. CcDpositian of the IEX: I.ndustI:y

5. Price cap regulation took effect for the largest LEes on January 1,
1991. Twelve of the sixteen LECs with more than 500,000 access lines
participate in price I cap regulation. Although price cap regulation is
mandatory for eight of these LEes, four elected to becorre subject to price
caps. Although none of the smaller LEes has selected price caps regulation, a
substantial majority of telephone custorrers are now served by price caps
coopanies. 3

6. With all of the largest LEes subject to price caps regulation, the
remaining carpanies, subject to rate of return regulation" may be divided into
"small" and "mid-size" carriers. In general, small coopanies are locally owned
and operated LEes, o:rganized as closed corporations, cooperatives or mutuals.
These small carriers fall within NECA Subset 3 definition -- annual revenues of
less than $40 million -- and serve fewer than 50,000 access lines. The "mid­
size" coopanies generally have multiple telephone carpany subsidiaries. The
la:rger mid-size coopanies' stock is publicly traded; and, for the most part,
these corrpanies operate in more than one state.

3 Carpanies under price caps regulation represent 92.4 percent of the
total access lines. Approximately 94.7 percent of the access minutes are
reported by price caps coopanies. Price caps carpanies generate 93.7 percent
of the total LEe industry revenue requireirent. (1990 NEC:A data filed with the
Corrmission) .

3
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-~ :~.: :.::e :E:s :...~t. remain subject to rate af return reg:..llation, almost
an participate in che corranon Line (CL) pool adrrunistered by NEC~ll,. In Cl

/';._'. :~;.: ·-:.... .:.:......,;:.::1-__ .·_1 ':'u:"'t;.;;. d.L€ Ldst='<i v~:. ~,,~ :" :-'...1':' __ ·":"5:'::' d.:"...":' :.~:...a:" demand of
all participaLing companies. Each company receives its actual costs, plus its
share of the pool's earnings. The major reason corrpanies participate in pools
is that the mechanism inherently enables sharing of risks, by providing a high
degree of assurance that the corrpany will recover its costs. The majority of
the IECs participate in the NECA traffic sensitive (TS) pool. The rates for
these pools and other small and mid-size company tariffs under Section 61.38 of
the rules are based on projections of the LEes' allowable costs and demand. Of
the 1308 local exchange study areas4 that are not subject to price cap
regulation, 1197 participate in the NECA traffic sensitive pool; and 1253 are
included in the NECA conrnon line pool. Thirty-nine small carrpanies maintain
traffic sensitive tariffs under Section 61.39 rules, outside of the NECA pool.
Approxilnately 2.2 percent of the total LEe study areas (761 study areas) are
average schedule corrpanies;5 243 of these corrpanies are cooperatives.

B. 'l1le UX;; Price Gaps Orrler

8. The LEe Price caps Order stated that the Conmission would "initiate
further proceedings dealing specifically with regulatory issues of concern to
small and mid-size LEes.,,6 That Order further stated the Commission's intent
to consider whether a lower productivity factor for small and mid-size LEes is
appropriate "to provide a· focused basis for their participation in price cap
regulation. ,,7 As stated .above, no small carriers and only four mid~size
carriers have elected price caps. This may be due to their smaller size and
inability to gain economies of scale and scope that could spread the risks
associated with price caps over a greater economic base. The Order also
cornnitted to examine other regulat~ry options that "recognize the unique
circumstances" facing smaller lECs. Finally, the Order comnitted to a

4 "Study areas" are, generally, a LEe's service area in a given state.
The study area boundaries are frozen as of November 15, 1984. MrS and WATS
Market Structure, Am:mdment of Part 67 (New Part 36) of the Conmission's Rules
and Establishment of a Joint Board, OC Docket Nos. 78-72, 80-286, 86-297,~
on Reconsideration and Sypplemental Notice of Proposed Rulemaking, 2 FCC Red
5349 (1987)., (A Notice of Proposed Rulernaking to revise the definition of a
study area is pending) .

5 Participating I.ECs receive monies from the NECA pools based upon their
costs pursuant to cost studies (cost corrpanies) or pursuant to the average
schedules (average schedule corcpani.es). Thus, average schedule corcpani.es do
not perform cost studies for rate making. These companies receive their
interstate revenues from the NECA pools based on fonnulae develoPed by NECA and
subject to the approval of the Corrmission. ~ 47 C.F .R. § 69.606.

second Report and Order, 5 FCC Red 6786, 6827 (1990).

7 M.

8 rd.
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continued exami::.ation of srnall corrpany issues "to e::'SlJ!'"e that desirable
regulatory reforms are applied to small telephone companies as far as possible
and arr,'{ed w{ .. l- se.:"'''~'''~'';'''' "'c ....e,;r ~"""-~a' ~~ ....c:-~"'--"~ ,,9. t'"':"'.~ .L\..-... -;> ............... ltJ ..... '-1 "- r..-!J.... -t"~-- - '--- .........~_ ..... __ .....

III. DISCUSSI<E

A. ~ional Incentive Regulation Plan

1. S\mnary

9. The optional incentive plan proposed. in this Notice would be available
to any non-price cap LEe that also participates in no NECA pool. In conparison
to current rate of return regulation nethodologies, the optional incentive plan
we propose inco~rates longer tariff periods, greater reliance on historical
costs, broader earnings bands and greater pricing flexibility. The plan
includes both price cap concepts, such as earning zones and rate flexibility,
and a lagged rate of return. Every two years, rates would be recalculated.
based. upon costs and demand established. during an historical period. During
the two years, carriers operating pursuant to this plan would have the
incentive to keep costs from increasing because cost increases lessen their
earnings while cost decreases permit greater earnings. In recognition of the
lower risk this plan entails, benefits to carriers would be less than with full
price cap regulation. It is also anticipated. that this plan will serve as a
transitional step for coopanies who eventually elect to participate in full
price caps regulation.

2. Discussion

a. Frequency of Tariff Filings
I

10. Among the goals of our regulatory reform are sinplification and. the
reduction of unnecessary regulatory burdens. One of the more substantial
regulatory burdens that many LEes bear is the requirement to make annual tariff
filings pursuant to section 69.3 of the Comnission's Rules. Based. on our
experience with biennial filings for the smallest carriers under S€->ction 61.39
and our review of coopany-specific tariffs filed. by rate of return carriers, we
tentatively conclude that requiring tariff filings every two years under the
incentive plan will substantially reduce regulatory burdens, sirrplify the
tariff process, and still permit the Corrmission to scrutinize rates to zooet our
statutory obligations under the Carmmications Act. We request COI'llrent on
whether companies electing participation in the incentive plan should retain
the option of filing revisions within the two-year period. While the
efficiency benefits of regulatory lag are strongest if prices are held
constant, smaller carriers may experience cost changes that would render rates
unreasonable. One possible solution is to permit a coopany seeking mid-term
changes to bear a heavy burden of proving that cost changes render their
current rates unreasonable.

9 Id.
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b. Eazn:i.ngs Band

11. An integral part of the price caps plan is the earnings band whiCh
pennits corcpanies that lower costs by realizing efficiencies to retain the
resulting higher earnings as a reward for the efficiencies gained. Under price
caps, this potential reward is balanced by the potential risk that, if
efficiencies are not realized, the carrier would experienc~ cost increases
which would yield lower earnings. Another balancing risk for price cap
carriers is created by the requirerren.t that carriers remain under price cap
regulation. we tentatively conclude that an approach similar to the price cap
earnings band is appropriate for this optional incentive plan. However,
because this incentive plan entails less risk than price caps, we tentatively
conclude that it must provide less reward.

.12. The earnings zone for price cap carriers was initially defined using
the authorized rate of return as a basis. Under price caps, a 300 basis point
earning zone was defined, which pennitted a carrier to retain earnings of 200
basis points above the initial prescribed level, and a portion of the earnings
above that amount through the sharing rrechanism. 10 For price cap carriers,
earnings must fall below 100 basis points for 12 months before a mid-course
correction may be filed, which would retarget rates to earn 100 basis points
below the baseline rate of return. Under price caps an adjust.n'ent ·in the
authorized rate of return would not directly affect the earning zones. Such a
change in the rate of return, however, would affect the earning zone· fo;r;
carriers participating in this optional incentive plan. Under the plan,
carriers would continue to target their rates at each biennial filing to the
prescribed rate of return. we tentatively conclude that an awropriate earning
zone for the incentive plan would extend frar. 100 basis points below the
authorized rate of return, to 100 basis points above the authorbed rate of
return. We seek cc:rrrrent on this tentative conc2.usion and recOl'll'reI1dations for
the appropriate level of earnings, expressed in basis points aboVE~ and below
the authorized rate of return, that carriers should be pennitte6 to retain
under the plan. we also seek cc:rrrrent on whether to sub~ect earnings over this
amount to sharing requirements, as we do in price caps. 1

10 LEe Price Gaps Order, at 6801-02. The sharing rrechanism under price
caps pennits carriers with earnings in excess of the earning zone to "share" a
portion of the over earnings by refunding a portion of the excess earnings in
the fonn of rate reductions.

11 Enforceroont issues generally should be addressed in ex; Docket No. 92­
133, AmendIrent to Parts 65 and 69 of the Conmission's Rules to refonn the
Interstate Rate of Return Represcription and Enforcerrent Processes. Cc:>rcIrents
on sharing here are solicited only for the optional incentive plan.

6



c. Cost Basis for Incentive Plan Tariffs

13. Conpanies participating in this incentive plan would base their first
tariff filing on a cost of service study for the most recent 12 month period
with related demand data for the same period. Subsequent filings would be
based on similar cost and demand infm::mation for all elerrents for the period
since the carrier's last filing.

14. Because this plan creates lower risks than the price cap plan, carriers
would be permitted, at the time of their biennial filings, to argue for the
inclusion of additional costs that are known and neasurable if such costs would
otherwise cause the carrier to fall short of earning the minimum level. If the
carrier shows that these costs would result in a short fall, the carrier would
be required to target its rates to recover revenues at the low end of the
permissible earnings band, Le., 100 basis points below the authorized rate of
return. Showings of such known and measurable costs would be subject to a
higher burden than purely historical cost showings. Under price cap
regulation, costs triggered by action beyond the control of the carrier-­
exogenous costs -- result in adjust.rrent to the cap. The intent of the
exogenous cost treatnent under price caps is to assure ~t the price cap
formula does not lead to unreasonably high or low rates. 1 we tentatively
conclude that consideration of exogenous cost changes, as defined. under price
caps, should be factored into the rates of IECs participating in the proposed
incentive plan. Carriers would therefore be able to include exogenous
adjustnents as well as other known and neasurable changes in justifying new
rate levels. Corment is sought on this proposal. Cormenters should
specifically suggest what types of costs would be properly recognized as
"known and neasurable".

I

15. This cost showing standard for carriers electing to file tariffs l,lI1der
the incentive plan would remove a substantial amount of uncertainty, as weil as
challenges to the SUI=POrt showings, by relying rore heavily on historical
costs. The reliance on historical costs for two-year Periods would also
encourage conpanies to operate with greater efficiencies because efficiencies
gained result in greater earnings for the tariff period. Under the plan,
except as otherwise provided, at the. tine of the biennial filing, rates would
be targeted to the authorized interstate rate of return for the initial filing
and for each subsequent filing.

d. New 5eI:vi.ces

16. Most carriers eligible to participate in this incentive plan serve
areas contiguous with large conpanies that oPerate in a price cap environnent
and that have introduced a nuniber of new services in recent years. The
offering of new services by price cap carriers places coopetitive pressure upon
neighboring exchange carriers to provide the sarre or simila.r services.
Although the incentives created by this plan are in part dependent upon
reliance on historical costs, we should include provisions to address the

12 LEe Prige caps Order, at 6807.
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int~oduetion of new services by incentive plan corrpanies. The required cost
support showL'1g for new service offerin.gs provided in Section 61.38 of our
::l,;:es w:r...:ld te inconsistent wit...'l o'~ ±je::-ti':es cf si:1'plification and reducing
regulatory burdens. More consistent with these objectives would be to provide
some streamlining of rules for the introduction of new services under the plan.
However, some guidelines for offering new services are necessary to assure that
such offerings do not defeat the incentive structure of the plan. we therefore
propose to permit carriers subject to the incentive plan to introduce new
services with a presumption of lawfulness if the anticipated earnings are Qe
minimis and do not exceed the rate charged. by the geographically closest price
cap regulated. LEe13 offering the same or similar service. At the end of twelve
months, the carrier nust calculate rates for the new service based. upon the
historical costs for that service. New service offerings for carriers under
the incentive plan that do not fit within these parameters, would require the
standard section 61. 38 showing. We tentatively conclude that 2 percent or less
of a non-price cap coopany's total annual operating revenue is ~ minimis for
purposes of the introduction of new services and seek COIllreI1t on this
conclusion as well as other methods of treating new services.

e. Pricing Flexibi 1 i ty

17. In order to respond to coopetitive pressures fran neigbboring price cap
ux::s, many rate of return regulated. LEes may require a degree of pricing
flexibility. Some degree of pricing flexibility is consistent with an
incentive plan so that carpanies can more easily respond to underlying service
cost changes resulting fran efficiency gains.

18. We propose to incorporate a pricing flexibility element into the
incentive plan that would include a "basket" and "service category" system
similar to that of price caps. We propose three baskets in the incentive plan:
corrmon line, switched traffic sensitive, and special access with categories of
services within each basket. Within each two-year tariff period, aggregate
rates for each basket must remain unchanged. However, carriers may adjust
rates within each service category by no more than 10 percent up or down
during the two-year tariff period. Filings of rate adjustments that are within
the limits set herein would be pennitted. on 14 days' notice, with a presurrption
of lawfulness if accoopanied. by a showing of revenue neutrality; ~, that,
absent a change in demand, the rate changes would generate the Satre revenue in
each basket. C<:xment is sought on this proposal and the parameters contained
therein.

19. we tentatively conclude that this approach for pricing flexibility
within this incentive plan is consistent with our objectives; however, we seek
COIllreI1t on whether there should also be a lower limit for pricing flexibility.
Coornents endorsing a lower limit should present their argurrents with

13 In some instances the closest LEe will not always be clear, ~,
where there are more than one LEe with abutting service territories.
Therefore, in those cirCl,lffiStances we propose to prohibit the price for the new
service exceeding the highest price of any price cap LEe with an abutting
service territory.

8
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specifici':y.. Conments opposi;:g a .;.':'·...·'?c : :"'T'cir. should state why predatory
pricing would not arise.

f. Infrastructure and. 5eI:vice Quality Reporting

20. One of the primary objectives of this plan is to encourage carriers to
operate with greater efficiency. Incentive regulation has, however, raised
concerns that a conpany may sirrply pursue the most cost effective means to
accomplish a task to the detriment of service quality and ultimately to the
COl'lpany' s infrastructure. Such a course of action would yield higher earnings
for the corrpany but would cause harm to its ratepayers.

21. Monitoring the service quality and infrastructure developrent of
corrpanies that elect participation in this incentive program would allow us to
evaluate any service quality deterioration under an incentive plan. Therefore,
we tentatively conclude that all carriers that elect to become subject to this
incentive plan would be required to file the quarterly service quality
infonnation reports required of all price caps carriers. We also propose that
these carriers file the infonnation contained in the armual. infrastructure
reports filed by the LECs for which price caps are mandatoryi 14 however, we
propose that the incentive plan carriers would file such reports every two
years, concurrent with their biannual tariff filings. We seek ccmrent on the
need for further measures to assure that service quality and infrastructure
developne11t are not adversely affected by our adoption of an incentive plan.

g. Eligibility and ~onal. Basis

22. This incentive plan would be available to any non-price cap LEe that
also participates in no NECA pool. Our tentative decision to limit eligibility
to ciePooled carriers is based on the· sane concerns we articulated in
detennining price cap eligibility for LECs. Pools are created to spread risks
and earnings. The regulatory approach of this optional incentive plan appears
inconsistent with pooling because in a pool, neither the balance of risk and
benefit, nor the incentives for efficiency can be targeted to specific pool
rrembers. Thus we tentatively conclude that the incentive plan should not be
available to corrpanies that collectively offer a single interstate tariff with
pooled rates or earnings.

23. COl'lpanies subject to rate of return regulation are diverse, ranging
from very small to la~ cc:rrpanies. These coopanies also vary in tenns of cost
characteristics and· demand growth or decline in their serving areas. Because
of the varied circumstances of each coopany, the risks and rewards of incentive
regulation plans for each will differ in ways that are difficult to predict.
We tentatively conclude that any incentive plan designed for rate of return
carriers should be optional.

24. To maximize the benefits of an incentive plan, the conpany's total
regulated interstate operations should be subject to the plan. However,
because many smaller corrpanies lack the economies of scale of larger carriers,

14 LEe Price Cgps Order, at 6827-6835.
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these corrpanies may experience sufficient instability in their corrmon line
revenues to dissuade them from participating in the plan if such an all~or­
:-.::>::-.:':-.-; approach is €!l'p::lyed. he :-•.:.:-.e:":-e:ess tentatively conclude '::..hat
corrpanies electing the incentive plan develop and maintain bath corrrnon line and
traffic sensitive rates within the incentive plan rules. Cooment is also
sought on this proposal; parties urging adoption of a bifurcated approach
~, allowing Participation for TS only) should provide data and infonnation
supporting their views.

25. Because under the incentive plan rates would be based on actual
historical costs, it may be necessary to pennit average schedule study areas of
corrpanies electing the intentive plan to remain in the NECA pools. Should such
carriers wish to include their average schedule study areas in the incentive
plan, we propose that the perfonnance of cost studies be required. we seek
comnents on this proposal.

26. Under our price cap rules, an election to participate in price caps is
irrevocable. While comnitment to the plan for a period of time is necessary
for incentive regulation to be effective, we do not conclude that this
incentive plan, subject to biannual rate of return-based recalculation, I'lU.1st be
irrevocable. Nevertheless, we believe that a degree of ccmni.tment by incentive
plan coopanies should be required to assure that the incentives can work. we
therefore propose that carriers electing participation in the incentive plan,
I'lU.1st remain in the plan for no less than 2-Years. If a carrier subsequently
elects not to Participate in the plan, it I'lU.1st file rates pursuant to section
61.38 on a coopany-specific basis. The coopany would not be eligibl(~ to return
to the incentive plan until the fourth year after the year in which it ceased
its participation in incentive regulation.

B. Historical COst Tariffs for 5mall CCIlpani..es (5ecticn 61.39)

1. SlmoaIy

27. Section 61.39 pennits small telephone coopanies to file tariffs for
their traffic sensitive rates every two years in lieu of participating in the
NECA traffic sensitive pool. The rates are develOPed from the coopany's actual
historical costs, or historical average schedule settlerrents. Thus, Section
61.39 incorporates reliance on historical costs and longer tariff periods.
Eligibility is limited to LEes serving 50,000 or fewer access lines, realizing
total annual revenues of $40 million or less. In 1991, 39 small coopanies
filed on a non-pooled basis traffic sensitive rates under Section 61.39. This
section of this Notice proposes to expand these rules to provide for similar
regulatory treatment of corrmon line rates.

2. Discussion

28. On April 11, 1989, the Unites States Telephone Association (USTA) filed
a petition for rulernaking seeking reduced regulatory burdens for ciePooled small
local exchange carriers by allowing them to extend their historical-cost based
filing approach to their carrier conmon line (CCL) charge and subscriber line
charge (SLC) tariff filings. Specifically, the petition requested the
Coomission to conduct a rulemaking to allow small coopanies, .both cost and

10



average schedule, the option to leav"" t:-:n ~;-:::C.t\ eCl.. p:>al ana C€ subject instead
to the following provisions: (1) CCL and SLC tariff filings would be based on
t:-.e ::"cst ~ece:::' :-":'stc~:'ca:: c:sts .:;.:-;j :k~-.:i:-,j, :~ t:-.€ :-:-.:::t :-ece:-.: average
schedule settlement formula; (2) CCL and SLC rates would be considered
pres'l.lITptively reasonable; (3) common line tariffs would be filed every other
year; (4) carriers would be exerrpt from the supporting information
reqtiirementsof Section 61.38; (5) Part. 65 refund requirements would not be
applicable; (6) the carriers would reference NECA's Tariff F .C.C. No.5,
regarding terms and conditions, but use their own costs or average schedule
settlements for rate derivation; (7) small and large carriers would be required
to corrq:>ly with the Corrmission' s rules regarding long-tenn and transitional
support as if there were no withdrawals from the pool; and (8) average schedule
carriers would calculate their CCL rates based on the revenue requirerrents of
NECA' s most recent average schedule formula, subtracting their own anticipated
SLC revenues as set by the Cornnission for carriers participating in the NECA
SLC tariff. The petition does not define "small carriers" but appears to
assume that the section 61.39 eligibility criteria would awly. Under the
current rules, the carriers would only have to sul:Jnit cost data if the
Conmission specifically requests it. The only two parties conmanting on USTA's
petition were NECA and the Organization for the Protection and Advancement of
Small Telephone Corrpanies (OPASTCO). These parties strongly supported the USTA
petition.

29. we have conpared the rates generated under Section 61.39 for traffic
sensitive tariffs to the rates filed by NECA and other carriers under section
61.38 . Generally, rates filed by section 61.39 carriers have been consistently
lower than the NECA rates. Increases were less than NECA increases; reductions
were greater than NECA rate reductions. Based on these findings, we
tentatively conclude that the traffic sensitive rates filed under Section 61.39
have reasonably reflected the intent and policies underlying this rule. In
particular, the Conmission's goal of rate neutrality has been met .15 Since
the inplementation of the small conpany rules, approximately forty LEes 'have
used the provisions. We tentatively conclude that the small carpany rules
have neither encouraged nor discouraged participation in NECA pools.
Therefore, the Conmission's goal of pooling neutrality has also been met. The
petitioners believe that these rules have effectively reduced regulatory
burdens, allowing smaller LEes to maintain conpany specific traffic sensitive
rates. The ,experience of conpanies under Section 61.39 for traffic sensitive
rates has been positive, and supports a decision to consider expansion of
those rules to inc~ude ccmron line rates.

30. As suggested above, the chief policy consideration cited in the~
Company Rulernaking in favor of the modified filing requirements for traffic
sensitive rates was the reduction of administrative burdens on small LEes, who

15 In the Small Company Order, the Ccmnission defined "rate neutrality"
as ensuring that "their access rates are not unreasonably high." 2 FCC Red
1012 (1986).
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ge.'1erally have limited resources to m=et more detailed filing requirerrents. 16
Tnis sane general concern would apply to corrmon line rate filings as well,
E",'e:: though the NECA px:s ::e:-.se:',·es ':.::;x:se low administrative burde:'.s ....tx::
members and substantial benefits to the Coornission, options of using historical
costs, with a presurcption of reasonableness, and of applying the sane
ratemaking methodologies for traffic sensitive and conmon line, respectively,
could bring smaller ux:::s significant relief,

31. SUch relief for the carriers may require the Comnission to conduct
additional monitoring to ensure the accuracy and reasonableness of historical
costs. The Ccmn:ission under existing small coopany rules presumed that
interexchange carriers would monitor the small cClflPaIlies' rates, and therefore
directed small coopanies to provide the necessary information to the
interexchange carriers. The interexchange carriers, however, would have no
direct interest in monitoring the reasonableness of SLC rates, and these rates
are of special concern to the Comnission.

32. Even if the adninistrative burden were equal for traffic sensitive and
common line filings, the underlying cost structures of traffic sensitive and
common line rates are so different that genuine rate neutrality may be
impossible without sate modification of USTA's proposal. Under rate of return
principles, rate neutrality ought to include consideration of costs and net
revenue, in addition to rate levels per see For traffic sensitive elements,
recent historical costs are closer to actual, near-tenn, future costs because
there is an inherent continuity of cost levels over short t~ spans. For
example, a change in demand is likely to cause a similar change in costs
allocated by the separations process .17

33. For carmon line rates, however, the total costs are derived from a
fixed 25 percent alloCation of total carmon line costs to the interstate
jurisdiction in separations and are recovered by CCL rates, SLC rates and the
special access surcharge. CCL rates cover the remaining costs after SLC and
special access surcharge revenues are subtracted. calculation of proper rates
for each of these elerrents, taking into account support paynents, is likely to
be more conplicated than for traffic sensitive rates, even when historiCal cost
and demand are used. In addition, the growth in demand for common line minutes
relative to essentially fixed carmon line costs may create an intrinsic
distortion which would continuously drive future unit costs below. historical
unit costs. This would give a windfall to the carrier, even in the absence of
actual economies. On the other hand, this situation may arise only if demand

16 Regulation of Small Telephone Conpanies, CC Docket No. 86-467, Notice
of Proposed Rulernaking, 2 FCC Rod 1010(1986); Report and Order, 2 FCC Red 3811
(1987) f on recon., 3 FCC Rod 5770 (1988) (Small Coolpany Rulemaking) .

17 To the extent the carrier can actually reduce traffic sensitive costs
from one biennial filing to the next, any lag would enable it to enjoy a
limited, tenporary increase in net revenue. In fact, this functions as a
simplified incentive regulation plan, with a short tenn reward for increased
productivity and efficiency, but without prospective adjust.Irents for
inflation, productivity, and exogenous costs, as required under price caps.
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growth is very st.rong, recaus€' SLC :-a::es are cafPE'd and cost. increases flow to
the residual CCL rates. It is not clear whether growth would be equally strong
::: ::he ="t;;:';;~e" ::-:. see:.s li.kelj" :';-.a':: arr:j-":::; '::;-.e tra::i.c se::si.:'ive awroach to
CCL and SLC may be too generous to some LEes and too harsh on others.
Therefore, a methodology is needed that assures fairness to subscribers paying
SLC rates and that factors individual company demand growth into the
calculation of OCL rates.

34. We tentatively conclude that these concerns regarding the derivation
of SLC and CCL rates under an expanded Section 61.39 can be adequately
addressed. Companies electing to file coomon line rates under section 61.39
would perform the calculations specified in Part 69 of the Coomission's Rules
using costs from the most recent 12~month period (or most recent ccmnon line
settlerrents through the average schedules). To derive demand, the company
would detennine the average CCL usage and the percentage growth in usage over
the most recent 24;nonth period. This method ensures revenue neutrality by
factoring the company's historical demand growth into the rates. Demand for
the rate period would be detennined by a si..nple extrapolation of base period
demand increased by base period percent growth. Companies filing conmon line
rate under Section 61.39 would file their SLC calculations with the Cornnission
at the time the tariffs are filed. 18 Comnon line demand growth in the
historical period would be applied to the historical costs for that period.
Thus, the carrier has the incentive to increase demand during the tariff
period. If demand is increased, the stockholders benefit from higher earnings.
Ratepayers benefit through lower rates established for the next tariff period
which would be based on lower rates resulting fran the increased demand.

35. we tentatively conclude that the goals of sinplification, reduction of
regulatory burdens, and assurance of reasonable rates, can be achieved by
penni.tting eligible carriers to elect section 61.39 rules for either traffic
sensitive or both traffic sensitive and carmon line rate developrent. If a
carrier elects section 61.39 for only traffic sensitive rates the carrier would
remain in the NECA coomon line pool.

36. Other aspects of the current section 61.39 rules would apply to this
proposed coomon line expansion. The tariffs would continue to be filed every
other year. Mid-course corrections would be pennittecl and. evaluated on a case­
by-case basis. To assist carriers electing this option, NECA would be required
to file a si..nplified access tariff containing tenns and conditions, and penni.t
small coopanies t.hat. choose to file separate access rate schedules to reference
the NECA tariff for tenns and conditions.

18 We would propose that the support for calculations of CCL rates be
treated the same as traffic sensitive rate cost support -- the supporting
infonnation would not need to be filed. However, the coopany should retain the
infonnation in case the COrrrnission subsequently needs it. In addition, the
cost· support would be made available to interexchange carrier customers upon
reasonable request.
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37. Finally, in the Small Corrpany Rulernaking19 small companies filing under
Section 61.39 were excluded from the automatic refund 1='equirerrent. The
Ccmnission errpr.asized :':.a:. :':-£se ::a=riers remain subject to the rate 0:" return
prescription in effect at the time rates are in effect, and that if the actual
return exceeded the authorized return, the Conmission reserved the right, at
its discretion, to enforce .• its rate of return prescription. by awropriate
action. This issue is being addressed in CCDCCket No. 92-133. Interested
parties should carrrent on this aspect of the small carpany rules in that
proceeding.

C. Baseline Rate of Return Fegulatiort :Based m Prospective Costs (section 61.38
and Part 69)

1. Current Rules

38. eurrentrules generally require carriers subject to rate of ret~

regulation, including NECA, to file tariffs with the carmission every year. 0
Small coopanies, serving 50,000 access lines or fewer, that qualify as NECA
subset 3 carriers (annual operating revenues of $40 million or less) , may opt
to file traffic sensitive rates every other year. 21

39. Supporting infoonation required with annual tariff filings includes: a
cost of service study for the previous year; a study of projected costs for the
tariff Period; and estimates of .the effect. of proposed tariff changes on
traffic and revenues. 22 The specific data formats for the SUfPOrting
information are detailed in a Tariff· Review Plan (TRP), which is released by
the Ccmnon Carrier Bureau eachyear.23 The level of cost, demand, and revenue
data required by the TRP varies, with greater detail den~nded of the larger
carriers. The TRP divides corrpanies into three groups--Tier 1, Tier 2Af, and
Tier 2B -- for purposes! of establishing different levels of support data. 2q

40. This NPRM refers to these requirerrents as the "baseline" requirerrents
for rate of return carriers. This baseline of regulation is applicable to NECA
and individual carpanies or groups of coopanies that choose not to participate
in the NECA pools and choose not to elect either the small coopany rules (§
61. 39) for traffic sensitive rates or price caps regulation.

23 ~, Sh.9..a., Coomission Requirerrents for Cost SUWOrt Material To Be
Filed with 1992 Annual Access Tariffs, 7 FCC Red 1477 (1992) (TBP ~r) .

24 lQ. at paras. 5-7.
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41. The rules al'1d l'?vel of cietai 1 required in annual tariff filings are
subst.antially the same as ~ those that were applied to the entire LEe industry
Fr:'~r :0 ':;-,e :"~le~.':a::::-. :: pr: :.:: :J.!=S. ;;-.:5 level of detail was dee:'ed
necessary for the Corrmission to review adequately tariff proposals of the
largest carriers, in an environment where all LEes were subject to the same
fonn of regulation and all participated in the ccmnon line pool administered
by NECA. As already noted, approximately 93 percent of the LEe industry is
now subject to price caps regulation, and all pooling is optional.

2. Prqx>sed Revisions

42. As stated above, current baseline requiremants awly to NECA and
individual conpanies that do not elect price caps or section 61. 39 for traffic
sensitive rates. As proposed, the modified baseline requiremants would apply
to rate of retmTl carriers that do not elect the optional incentive plan and
to rates of small conpanies not governed by section 61.39. we tentatively
conclude that the level of detail required to support tariff filings under our
current rate of return regulation is excessive. The Conmission's statutory
obligations may be met and administrative burdens reduced by. refonning the
existing baseline requirenents. We seek comnent on this conclusion, and on
SPecific modifications to rate of return regulation proposed below.

43. we believe that the frequency of required tariff filings for the
baseline may be a facet of our baseline requiremants ripe for regulatory
refonn. It may be adequate to require baseline tariff filings every other
year. This would not limit carriers fran filing more frequently. Our
experience with tariff filings under section 61.39 shows that reducing the
number of required tariff filings can lower administrative costs, and still
ensure that carriers establish reasonable service rates.

44. The methodologies used to project costs and demand may also be
sinplified and still provide sufficient infonnation to set just and reasor1able
rates. Specifically, projected costs and demand data may be develOPed as
sinple extrapolations of historical costs and demand. Alternatively, it may be
possible to require only historical costs to support certain rate elenents,
such as ·traffic sensitive rates. Under this approach, carrier conrnon line
rates would be based upon cost and demand growth in the historical period and
exogenous changes as defined in the price caps rules.

45. We seek cc::rrmant on whether more streamlined procedures for the
introduction of new services for carriers using baseline rate of return
regulation would serve the public interest. Many small conpanies serve areas
adjacent to those of Bell Operating Conpanies or other large carriers. When a
larger carrier offers a new service, competitive necessity may require the
smaller carrier to offer the service too. New services and technologies are
as inportant to small towns and rural areas as they are to cities. Thus, we
propose to apply streamlined procedures, -- 14-days' notice periods and a
presurrption of lawfulness -- to new service offerings of rate of return
regulated carriers when the service's anticipated revenues are less than 2
percent of the conpany's total annual operating revenue. A second requirerrent
for streamlined treatment would be that the rate levels for such services be no
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higher than those of a neighboring LEe offering of the same service. 25 We also
seek any other proposals concerning regulat.ory treatment of new services t.hat
are coZ".siste.-:": ....:":.': t:.e g~::s stated in this Notice.

D. Incentive Iegulatioo. and Regulatory Iefonn within NED\.

46. NECA perfoIlllS a necessary role in the fulfillnent of the mandates of
the Canmunications Act. NECA administers programs that support the.goals of
universal service, provides carriers a IreaIlS of risk sharing, and perfoIlllS
administrative functions for its mambers that lessen their regulatory and
administrative burdens. For these reasons, alternative regulatory approaches
should remain optional for NECA pooling particiPants. While NECA and the
majority of its particiPants endorse this view, some of these carriers,
particularly those experiencing coopetitive pressures to reduce rates, express
interest in incentives for increased efficiency for pooled services.

47. Inplementing incentive regulation for NECA particiPants presents a
series of difficult issues however. The LEe Price caps Order concluded that
"participation in pools, by its nature, entails risk-sharing, and thus a
weakening of incentives to operate efficiently. ,,26 For this reason NECA
particiPant~ and, in effect NECA itself, were excluded fran price caps
regulation. 7 These findings assurre that efficiency incentives and pooling are
inconpatible. we now seek to detennine whether this is correct, or whether
there are means of introducing incentive regulation into the pooling
environrrent. A possible IreaIlS would be to permit a NECA participant to ccmnit
to its historical settlerrent aIOOunt, for a period of years. For exanple, an
individual carpany would be permitted to contract with the pool to accept as
its full annual settlement an aIOOunt represented by an average of its annual
poolsettlenents over the preceding three years. caerrent on this and other
means of providing incentive options within the NECA pools is sought.
Additionally, NECA is encouraged to develop alternative incentives to
encourage more efficiency in the pooling environrrent.

48. The Ccmnission recognizes the difficulties involved in developing
incentive options for pooled services. Because coopetitive pressures to
establish such mechanisms will likely increase with time, we do not wish to
preclude their developrent once this proceeding is concluded. In addition,
current rules may present obstacles to the inplementation of such options.
Therefore suggestions are sought for rule revisions that will enable the
inplementation of incentive options within the pool at some future time.

25 see note 13, ~.

26 IEC Prj,ce Gaps Order, at para 266.

27 ,IQ.; the Order, however, did permit NECA particiPants to exit the
pools, become subject to section 61.38 cost supported, ccnpany-specific
tariffs, and elect price caps in a subsequent year.
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E. Margers and J\cqu.isitions tJrlcEr ~ Incentive Plan

49. I:; CC ~xk{?':: ~C:-2, '::~~ Ccr:r.,:'ss:c:; a::L""'Pted a rule permitti.."'l; :E""s
involv~ in mergers and acquisitions to retain their pre-transaction pooling
status. 8 The rule's objective was to keep pooling rules neutral with regard.
to mergers and. acquisitions. However, in the LEG Price Cgps Order, the
Conmission found that a price cap carrier that acquires a non-price cap carrier
(other than an average schedule conpany) would be required to convert that
carrier to pr~ce cap regulation within one year after the effective date of the
transaction. 2 The Cornnission reasoned that the incentives and limitations
facing a conpany that has both price cap and non-price cap affiliates would be
very diffe~t from those facing a coopany that has both pooled and non-pooled
affiliates. 0

50. The issue now is whether an incentive plan carrier that subsequently
acquires a non-incentive plan carrier should be required to convert the latter
to the incentive plan. With one exception, the rationale of the LEG Price Cgps
~, which would require conversion because of the negative incentives and
limitations resulting from not inposing such a requirement, appears even more
persuasive in this case than it was even under the price cap model. The
exception would arise when a small, baseline regulated carrier acquires a few
exchanges of a mid-size incentive regulated carrier. The acquiring carrier or
the corrpany resulting from the merger would be required to petition the
Cornnission to merge affected study areas. Comnent is sought on how the
proposed rules will affect conpanies involved in mergers and acquisitions.

IV. <nHNl'S; PRO:.EXJRAL RUIES

51. This notice of proposed rulemaking is being issued pursuant to the"~
Price caps Order and to determine whether· proposals presented here to modify
the regulations governing LEes subject to rate of retw:n regulation would be in
the public interest. In this notice and corment rulemaking we expect to
develop all the relevant, material and probative data and information needed to
make that public interest determination. we also seek corcrnent on any other
proposals which could produce incentives for non-price cap LEes to be more
efficient.

52. For .pw:poses of this non-restricted informal rulemaking proceeding,
nenbers of the public are advised that ~~ contacts are permitted from the
t..ure of issuance of a notice of proposed rulemaking until the time a draft
Order proposing a S\lbstantive disposition of the proceeding is placed on the
Conmission's Open Meeting Agenda. In general, an ~~ presentation is any
written or oral corrrnunication (other than formal written comnents or pleadings

28 Amer1.drrent of Part 69 of the Conmission's Rules Relating to the Comnon
Line Pool Status of Local Exchange carriers involved in Mergers or
Acquisitions, CC Docket No. 89-2, 5 FCC Rod 231 (1989).

29 LEG Price caps Order, at para. 282.

30 .N., at para. 284.
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and oral arguments) between a person outside this Comnission and a Corrmissic:ler
or a member of this Cornnission's staff which addresses the merits of the
proceed.::x; . k.·i F€rs:x", who sul:mits a written Slli~ p=esentat.icn must serve
a copy of that presentation on this Corrmission's Secretary for inclusion in the
public file. Any person who makes an oral Slli~ presentation addressing
matters not fully covered in any written COlTl'lalts previously filed in the
proceeding nn.lSt prePare a written sumnary of that presentation. On the day of
the oral presentation, that written sumnary must be served on this
Comnission's Secretary for inclusion in the public file, with a copy to the
Comnission official receiving the oral presentation. Each Slli ~
presentation discussed above must state on its face that the Secretary has been
served, and must also state by docket number the proceeding to which it
relates. See generally Section 1.1231 of the Comnission's Rules. 47 C.F .R. §
1.1231.

53. Pursuant to applicable procedures set forth in section. 1.415 and 1. 419
of the Corrmissions Rules, 47 C.F .R. §§ 1.415 and 1.419, interested Parties may
file COlTl'lalts in this proceeding on or before August 28, 1992 and reply
corrrrents on or before september 28, 1992. All relevant and timely cornnents
will be considered. by this Ccmnission before final action is taken in this

. proceeding. In reaching its decision, the Ccmnission may take into
consideration infonnation and ideas not contained in the COlTl'lalts, provided
that such infonnation or a writing indicating the nature and source of such
infonnation is placed in the public file, and provided that the fact of the
Conmission' s reliance on such infonnation is noted in the Report and Order.

54. To file fonnally in this proceeding, ParticiPants must file and
original and five copies of all corrments, reply corrrrents and SUfPOrting
corrrrents. If ParticiPants want each Ccmnissioner to receive a personal copy of
their corrrrents an original and 11 copies RU.1st be filed. Ca'rrrents and reply
corrrrents should be sent to the Office of the secretary, Federal Cormumications
Corrmission, Washington, D.C. 20554. COrrments and reply corrrrents will be
available for public inspection during regular business hours in the
Corrmission's Public Reference Room (Room 239) at is headquarters at 1919 M St.,
N.W., washington, D.C.

55. The proposal contained herein has been analyzed with respect to the
Paperwork Reduction Act of 1980 and found to irrpose a new ·or modified
infonnation collection requirement on the public. Inplerrentation of any new or
modified requirement will be subject to awroval by the Office of Management
and Budget as prescribed by the Act.

56. we have detennined that section 605 (b) of the Regulatory Flexibility
Act of 1980, 5 U.S.C. § 605 (b) does not awly to this rulemaking proceeding
because if promulgated, it would not have a significant economic inpact on a
substantial number of small entities. The definition of a "small entity" in
Section 3 of the Small Business Act excludes any business that is dominant in
its field of operation. Although s~ of the local exchange carriers that will
be affected are very small, local exchange companies do not qualify as small
entities because they have a nationwide monopoly on ubiquitous access to the
subscribers in their service area. The Corrmission has found all exchange
carriers to be dominant in the Comgetitive carrier proceeding.. 85 FCC 2d 1,
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23-24 (1980). T:) t.he extent t.r-at small t.elephone coopanies will be affected by
these rules, we hereby certify that t.hese rules will not have a significant
o:::::::-.::x:-.:.:: e::c-:-~ ::-. a s-.;ts':r.::a: r::l:~::- c;: "s:nall entities." Altl"'.:::)"J;:-. we d.:.
not find that the Regulatory Flexibility Act is applicable to this proceeding,
this Cornnission has an ongoing concern with the effect of its rules and
regulation on small business and the custorrers of the regulated carriers as is
evidenced by this proceeding. The Secretary shall send a copy of this Notice
of Proposed Rulemaking,including the Initial Regulatory Flexibility Analysis,
to the Chief Counsel for Advocacy of the Small Business Administration in
accordance with paragraph 603 (a) of the Regulatory Flexibility Act. Pub. L.
No. 96-354, 94 Stat. 1164, 5 U.S.C. Section 601 et seq (1981).

V. cJIDER:[K; ClAUSES

57. Accordingly, IT IS ORDERED that, pursuant to Sections 4 (i), 4 (j), 201­
205, 303(r), and 403 of the Communications Act of 1934, 47 U.S.C. §§ 154(i),
154(j), 201-205, 303(r), 403, NOTICE IS HEREBY GIVEN of proposed amendments to
Part 61, and Part 69, and Sections 61.38, 61.39, 61.50, 61.58, and 69.3, in
accordance with the proposals, discussions, and statement of issues in this
Notice of Proposed Rulemaking, and as set forth in Appendix A to this Order,
and that e<::Mo1ENT IS SOUGHT regarding such proposals, discussion, and statement
of issues.

58. Accordingly, IT IS ORDERED, that a rulemaking proceeding IS INSTITUTED
to detennine whether proposals made herein conceming regulatory reform for
LEes which remain subject to rate of return regulation would be in the public
interest.

FEDERAL CCMo1UNICATIONS <XM1ISSION

~.R~
Donna R. Searcy
Secretary
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APPENDIX A

AMENDMENTS TO THE CODE OF FEDERAL REGUIATIONS

Title 47 of the CER, Parts 61, 65, and 69 are amended as follows:

PART 61 - TARIFFS

59. The authority citation for Part 61 continues to read as follows:

AImiORITY: Sec. 4, 48 Stat. 1066, as amended; 47 U.S.C. 154. Interpret or
apply sec. 203, 48 Stat. 1070; 47 U.S.C. 203.

60. section 61. 3 is amended by revising paragraph (e) to read as follows:

§ 61.3 Definitions.

* * * * *

(e) Base period. The 12-month period ending six months prior to the
effective date of annual price cap tariffs, or the 24-month period ending six
roonths prior to the effective date of biennial optional incentive plan tariffs.

* * * * *

61. section 61.38 is amended by revising paragraph (a) to read as follows

§ 61.38 Supporting Infonnation to be su1::mi.tted with letters of transmittal.
I

(a) ~. This Section applies to daninant carriers whose gross annual
revenue exceed $500,000 for the most recent 12 month period of operations or
are estimated to exceed $500,000 for a representative 12 month period. Local
excl)ange carriers· serving 50,000 or fewer access lines in a given study area
that are described as subset 3 carriers in § 69.602 of this chapter may sul::mi.t
Access Tariff filings for that study area pursuant to either this section or §
61.39. However, the Conmission may require any carrier to sul::mi.t such
i.nfonnation as may be necessary for a review of a tariff filing. _. This section
(other than the preceding sentence of this paragraph) shall not apply to tariff
filings proposing rates for services identified in §§ 61.42 (a), (b), (d), (e),
and (g), promotional offerings that relate to services subject to price cap
regulation,. tariff filings proposing rat~ for services identified in §61.50,
or to tariff filings, other than promotional filings, filed on 14 days notice
pursuant to § 61.58(c) (6).

* * * * *
62. section 61. 39 is amended by revising paragraphs (a) and (b) to read as

follows:

§ 61.39 Optional supporting infonnation to be sul:xnitted with letters of
transmittal for Access Tariff filings effective on or after April I, 1989, by
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local eXc....a:lge carriers serving 50,000 or fewer access lines in a given study
area that are descrLbed as subset 3 carriers in sec. 69.602.

(a) ~. This section provides for an optional rrethod of filing for any
local exchange carrier that is described as subset 3 carrier in § 69.602,
which elects to issue its own Access Tariff for a period comrencing on or after
April 1, 1989, and which serves 50,000 or fewer access lines in a study area
as determined under § 36.611 (a) (8) of the Comnission's Rules. However, the
Cornnission may require any carrier to suhnit such info:rmation as may be
necessary for review of a tariff filing. This section (other than the
preceding sentence of this paragraph) shall not apply to tariff filings
proposing rates for services identified in § 61.42 (d) , (e), and (g), which
filings are suhnitted by carriers subject to price cap regulation, or to tariff
filings proposing rates for services identified in § 61.50, which filings are
suhnitted by carriers subject to optional incentive regulation.

(b) Explanation and data sup.QOrting tariff changes. The material to be
sutmitted for either a tariff change of a new tar,iff which affects rates or
charges must include an explanation of the filing in the transmittal as
required by § 61.33. The basis for ratemaking must cooply with the following
requirerrents. Except as provided in paragraph (b) (5) of this section, it is
not necessary to sutmit this supporting data at the tirre of filing. However,
the local exchange carrier should be prepared to sutmit the data pranptly upon
reasonable request by the Cornnission or interested parties.

(1) For a tariff change, the local exchange carrier which is a cost
schedule carrier must propose Traffic Sensitive rates based on the following:

(i) For the first period, a cost of service study for Traffic Sensitive
elements for the most recent 12 month period. with related demand for the same
period.

(ii) For subsequent filings, a cost of service study for Traffic sensitive
elements for the total period since the local exchange carrier's last annual
filing, with related demand for the same period.

(2) For a tariff change, the local exchange carpany which is an average
schedule carrier must propose Traffic sensitive rates based on the-following:

(i) For the first period, the local exchange carrier's most recent annual
Traffic sensitive settlement from the National Exchange carrier Association
pool.

(ii) For subsequent filings, an amount calculated to reflect the Traffic
Sensitive average schedule pool sett].ement the carrier would have received if
the carrier had continued to participate, based upon the most recent average
schedule fonnulas developed by the National Exchange carrier Association.

(3) For a tariff change, the local exchange carrier which is a cost
schedule carrier must propose Conroon Line rates based on the following:
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(i) For the first period, a cost of service study with demand for all
Comnon Line elements for t..he most. recent 12 month period with demand adjusted
:: ~::'ee:. the gro...th in demand for the sane period.

(ii) For subsequent filings, a cost of service study with demand for all
Comnon Line elercents. for the total period since the local exchange carrier's
last annual filing with demand adjusted to reflect the growth in demand for the
same period.

(4) For a tariff change, the local exchange carrier which is an average
schedule carrier m.1st propose rates based on the following:

(i) For the first period, the local exchange carriers most recent annual·
Comnon Line settlercent from the National Exchange Carrier Association and
actual demand for the roost recent 12 month period with demand adjusted to
reflect the growth in demand for the same period.

(ii) For subsequent filings, an arrount calculated to reflect the average
schedule pools settlement the carrier would have received if the carrier had
continued to participate, based upon the most recent average schedule COrrmon
Line fomUl1.as developed by the National Exchange Carrier Association and. actual
demand for the same period with demand adjusted to reflect the growth in demand
for the same period.

(5) For End User Ccmnon Line charges included in a tariff pursuant to this
section, the local exchange carrier m.1st provide suworting inforination for the
two-year historical period with its letter of transmittal in accordance with §
61.38.

* * * * *
63. section 61.50 is added to read as follows:

§ 61.50 cptional incentive regulation for rate of return local exchange
carriers.

(a) '!his section shall apply on an elective basis, to local exchange
carriers that are neither participants in any Association -·tariff, nor
affiliated with any such participants, except that .affiliation with average
schedule ccrcpanies shall not bar a carrier from electing optional incentive
regulationprovj.ped the ·carrier is otherwise eligible.

(b) If a telephonecoopany, or any one of a group of affiliated telephone
corcpanies, files an optional incentive regulatiqn tariff in one study area,
that telephone coopanyand its affiliates, except its average schedule
affiliates, m.1St file incentive plan tariffs in all their study areas.

(c) The following rules apply to telephone corcpani.es subject to this
section, which are involved in mergers, acquisitions, or similar transactions,
except that nergers with, acquisitions by, or other similar transactions with
ccrcpanies subject to price cap regulation, as that tenn is defined in §
61.3 (W), shall be governed by § 61.41 (c) .
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(1) Any telephone company subject to this sectiontbat is a party to a
~~e:::-, 32q...::'S: ::'::-:, ::::- s:"'-:-11,):::- '::::-a::sa~ion, shall contil"lUe t:: :te sl.:bje-:t. t.o
incentive regulation notwitt..standing such transaction.

(2) Where a telephone coopany subject to this section acquires, is
acquired. by, merged with, or otherwise becares affiliated with a telephone
coopany that is not subject to this section, the latter telephone corrpany shall
beCOIOO subject to optional incentive plan regulation no later than one year
following the effective date of such merger, acquisition, or siniilar
transaction and shall accordingly file optional incentive plan tariffs to be
effective no later than that date in accordance with the applicable provisions
of this Part 61.

(3) Notwithstanding the provisions of paragraph (c) (2) of this section,
when a telephone coopany subject to optional incentive plan regulation
acquires, is acquired. by, mergers with, or otherwise becares affiliated with a
telephone coopany that qualifies as an "average schedule" coopany,thelatter
company may retain its "average schedule" status orbecone subject to optional
incentive plan regulations in accordance with § 69.3 (i) (3) of this chapter and
the requirements references in· that section.

(d) Local exchange carriers that are subject to this section shall not be
eligible to withdraw from such regulation until the end of a two-year .tariff
period. If a local exchange carrier withdraws from optional incentive plan
regulation, it Im.lst file coopany-specific tariffs under the provisions of §
61.38 for four years before becoming eligible to enter incentive plan
regulation; such carrier may not participate in any Association tariff during
that four years.

(e) Each local ·exchange carrier subject to this section shall establish
baskets of services as identified in § 61.42 (d), (e) and (f).

(f) Each local exchange carrier subject to optional incentive regulation
shall exclude from its baskets such services or portions of such services.· as
the Cornnission has designated or may hereafter designate by order.

(g) New.services, other than those within the scope of paragraph (f) of
this section, Im.lSt be included. in the affected basket 12 months after their
int.roduction. To the extent. that such new services are pennitted or required.
to be included. in new or existing service categories within the assigned
basket, they shall be so included. 12 months after their introduction.

(h) (1) Except as provided. in paragraph (c) (4) of this section, in
connection with any optional incentive plan tariff filings proposing rate
changes, the carrier Im.lSt calculate an API for each affected basket as
proscribed in § 61.46 (a), (b) and (c).

(2) In connection with any tariff filed under this section proposing
changes to rates for services in the basket designated in paragraph (e) (1) of
this section, the maximum allowable carrier carm:>n line (CCL) charges shall be
limited to a ten Percent increase over the two-year tariff period, where the
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sum of each of the proposed Carrier Comnon Line rates multiplied by its
corresponding historical period Carrier Corrrnon L.L.'1e minutes of use is divided
b~ t1e s~. 0: all types of base period car~ier Common Line minutes of use~

(i) New services introduced pursuant to this section are deemed
preStlllptively lawful, if the projected revenues for the new service are less
than two percent of the carrier's total access revenues during the first 12
months of the offering, and the proposed rates, in the aggregate, are no
greater than the rate for the same or comparable service offered by a price cap
regulated local exchange 'carrier providing service in an adjacent serving area .

., Tariff filings made pursuant to this Paragraph must include the following:

(1) A study containing a projection of costs for a representative 12 month
period;

(2) Data to establish that the annualized projected service revenues during
the first 12 month period of the service offering will be less than two percent
of the carrier's total interstate access revenues during the most recent 12
month period; and

(3) Data to establish that, in aggregate, the proposed rates for the new
service are no gz::eater than those in effect for the same or comparable service
offered by a geographically adjacent price cap regulated local exchange
carrier.

64. Section 61.58 is anended by adding new Paragraph (e) to read as
follows:

§ 61.58 Notice requirements.
I

* * * * *
(e) carriers subject to optional incentive regulation. This Paragraph

applies only to carriers subject to Section 61.50 of this Part. Such carriers
must file tariffs according to the following notice periods:

(1) 'For initial and renewal tariff filings whose effective date coincides
with,the start of any two-year tariff period as defined in § 69.3 (f) of this
chapter, filings must be made on not less than 90 days' notice.

(2) For rate revisions made pursuant to § 61.50 (j) and (k), tariff filings
must be made on not less than 14 days' notice.

PART 69 - ACCESS 0Il\lG:S

1. The Authority citation for Part 69 continues to read as follows:

AUTHORITY: Secs. 4, 201, 203, 205, 218, 403, 48 Stat, 1066, 1070, 1072,
1077, 1094, as amended 47 U.S.C. §§ 154, 201, 202, 203, 205, 218, 403, unless
otherwise noted.
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2'. Sect ion 69.3 is d.-:e~r:ded by revlsmg the first sentence of paragraph
(a) ,rev.ls.lng t.he first sentence of paragraph (e), and paragraph (i)
:';-.::-:d...:~::·y :ex:, pa:-ag:-",,;;:: (,:.) C:), and paragraph (i) (3) t.: :-ead as fo:':'.)',.;s:

§ 69.3 Filing.cf access service tariffs.

(a) Except as provided in Paragraph (h) of this section, a tariff for
access service shall be filed with this Coomission for a two-year period. ***

* * * * *

(e) A telephone conpany or group of telephone conpanies may file a tariff
that is not an association tariff, except that a group rate for non-affiliated
telephone corrpanies may not be file tariff under section 61.50; ~, the
Association. ***

* * * * *

(i) The following rules apply to the withdrawal fran Association tariffs
under the provision of Paragraphs (e) (6) or (e) (9) of this section or both by
telephone conpanies electing to file price cap tariffs pursuant to §69.3(h) or
optional incentive plan tariffs pursuant to § 61.50 of this chapter.

(1) In addition to the withdrawal provisions of § 69.3 (e) (6) and (9), a
telephone canpany or group of affiliated telephone conpanies that Participates
in one or more Association tariffs during the current tariff year and that
elects to file price cap tariffs or optional incentive regulation tariffs
effective July 1 of the following tariff year, shall notify the Association
w~th at least 6 months' notice that it is withdrawing from all Association
tariffs, subject to the terms of this Rule, to Participate in price cap
regulation or optional incentive regulation.

* * * * *

(3) Notwithstanding the provl.Sl.ons of § 69.3 (e) (3), (6), and (9), in the
event a telephone coopany withdraws from all Association tariffs for the
purPOse of filing price cap tariffs or optional· incentive plan tariffs, such
coopany shall exclude from such withdra\4al all "average sc1)edu1e", affiliates
and all affiliates so excluded shall be specified in the withdrawal. However,
such conpany may include one or rore "average schedule" affiliates in price
cap regulation or optional incentive plan regulation provided that each price
cap or optional incentive plan affiliate relinquishes "average schedule" status
and withdraws from all Association tariffs and any tariff filed pursuant to
61. 39 (b) (2) of this chapter. See generally §§ 69.605 (c), 61. 39 (b) of this
chapter; MTS and WATS Market Structure: Average Schedule Coopanies, Report and
Order, 103 FCC 2D 1026-1027 (1986).

* * * * *
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